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Overview

During this presentation, | will outline some of the most common structures in M&A transactions,
and explore some of the commercial reasons why one structure might be preferred over
another. The methods of financing a transaction are integral to its structure so | will consider
the various means of raising funds to pay for acquisitions, including debt and equity finance.

M&A considerations

There are many considerations which the buyer and seller of a business will take into account in
structuring a deal. Some of the most important are set out below:

(@ The nature of the target of the acquisition will usually affect the structure of the deal
significantly - if the target is a public company, a public offer will usually be required,
which puts strict limitations on the way the acquisition of the company can be
conducted. This is not normally a matter of choice for the parties, although certain
factors can dictate which route is taken.

(b)  The buyer will need to decide whether it wants to acquire the target company itself from
its shareholders, or whether it would prefer to purchase some or all of the assets from
the target company.

(c) Does the buyer need (or want) to take ownership of 100% of the target, is management
control sufficient or does it merely want a strategic investment in the target? The
relative importance to the buyer of acquiring the whole of the target will in large part
affect the structure of the transaction.

(d)  The seller may consider it can obtain a better price for the business by opening it out to
competitive bids. Alternatively, it may prefer the relative privacy and flexibility of a
contractual sale and purchase between two or more parties.

(e) The nature of the consideration, or payment, for the acquisition of a business will be of
key importance to both seller and buyer. Various structures can be employed so that
the payment of consideration is deferred so as better to reflect the value of the
business. The seller may wish to get as much money as it can from the sale of the
business and then sever links altogether, or alternatively profit from new investment
from the buyer and therefore take some equity in the combined entity.

) In addition, the buyer may not be able to finance the acquisition out of spare cash, so
will have to choose between raising funds by issuing equity, using new equity to pay the
sellers, or by raising debt finance.

We will see that there are many more considerations which buyers and sellers will take into
account in structuring transactions, not least the legal obstacles to mergers and acquisitions
which are found (in various guises) throughout all jurisdictions. We will also see how
commercial and financial considerations, such as the effect of an acquisition on a buyer’s own
financial indicators such as earnings per share, will impact on the structure of an acquisition.

Public or private?

The question whether the target is a public company or private company is so significant to the
structuring of a deal that we will take it as our starting point in considering M&A structures.
Most jurisdictions have a distinction between public companies and private companies, and the
procedure for acquiring a public company is usually formally prescribed by law. In Singapore,
the determinative factor for whether a public offer is required is whether the target company is a
listed company. It does not matter whether the offeror is a private or public company.

The main features of the acquisition of a private company are that one or more buyers will
purchase the target’'s assets or shares pursuant to an agreement with a small number of sellers.



Since the arrangement is usually by private agreement, the terms of the acquisition (and its
structure) can be very flexible and be tailored to the parties’ particular requirements.

Where the target is public, a formal procedure of some sort is usually required, and an offer for
the target's shares is put by the buyer to the selling shareholders without negotiation.
Shareholders can simply choose whether to accept or reject the offer.

A public company may sell assets rather than shares, but the consent of its shareholders would
usually be needed for this.

The formal public offer procedure may occasionally be used to acquire a private company
where there are many selling shareholders - e.g. offer for British Printing Company.

In the case of the acquisition of public companies, it is extremely rare for the buyer to obtain
warranties or indemnities from the vendor shareholders of the target. In the case of a contested
takeover, the buyer is often buying “blind”. Even in a friendly recommended offer, it is unusual
for the buyer to be given the opportunity by the target to undertake a normal investigation or due
diligence exercise. However, it is quite common in friendly public company takeover deals to
have an implementation agreement between the target company and the bidder under which
the target company gives certain warranties. This is particularly the case where the takeover is
structured as a scheme of arrangement, as under this process it takes longer for control to be
obtained by the bidder and the process is under the control of the target company directors,
which arguably necessitates more deal protection including warranties in favour of the bidder..

In the case of the acquisition of a business or private company it is very normal for the sale and
purchase agreement to contain warranties and indemnities and for the buyer to carry out a
proper due diligence exercise, including obtaining a report from reporting accountants on the
financial condition of the target.

Private acquisitions: share or asset sale?

An acquisition can be structured by way of the sale of shares in the target from its shareholders
to the buyer - this is a share sale. Alternatively, the target company can sell its some or all of its
assets, business and liabilities to the buyer - this is known as an asset sale or business sale.
Share sales are more common than business sales in most jurisdictions. The following are
some of the relevant factors in deciding which is more appropriate:

(@ Ina share sale, the buyer may be fairly sure it receives all assets it intends to purchase,
and the seller may be fairly sure that it divests itself of the historic and future liabilities of
the company. The buyer will become liable for historic liabilities (including tax liabilities)
of which it was unaware, but even so, the seller is likely to retain some exposure from
giving warranties in the sale and purchase contract.

(b)  One of the attractions of the share sale is that it is a relatively simple procedure, and
does not entail the difficulties of the asset sale in precisely defining all those assets and
liabilities which the parties intend to transfer. However, the asset sale structure enables
the buyer to “cherry pick” the assets or liabilities it wishes to purchase and is therefore
more flexible. It also enables the seller to divest itself of unprofitable elements of its
business, or to sell profitable elements during insolvency.

(c) Contracts between the target and third parties will not be transferred in an asset sale
and will therefore need to be novated. In a share sale, the contracting parties remain
the same. However, many commercial contracts involve “change of control” clauses
which allow the third party to terminate the contract in the event of a change in the
control of the other party to the contract - i.e. the target.

(d)  Asset sales are usually more expensive to execute due to the taxation charges which
are likely to be incurred. There is a potential double tax charge for the seller on asset
sales, since it may be taxed on the sale of the assets (capital gains or clawback of
capital allowances) and on the distribution of the proceeds to its shareholders. Unless a



business is being sold as a going concern, GST will be charged on assets sold.
Furthermore, in many jurisdictions, the charge to stamp duty is significantly higher for
the transfer of assets rather than shares. On a share sale, the seller may be able to
minimise its tax liabilities by reducing the price of the shares through a pre-sale dividend
of distributable assets such as cash (a “dividend strip”). Furthermore, provided the
business is continued, the tax losses in the target under a share sale can be carried
forward for use after the acquisition. Although these tax considerations usually dictate
that a share sale is preferable, the flexibility of the asset sale approach means that it is
sometimes used. There may also be favourable tax consequences, such as
adjustments in the base cost of assets giving tax relief to the buyer.

(e) Employees are transferred automatically under a share sale because the employer
remains the same (i.e. the target). However, legislation in many countries provides that,
on the sale of a business, employment contracts require to be transferred. There is
often a requirement to consult the trade union.

) An asset sale avoids the problem of awkward or difficult to locate minority shareholders
in the target. The buyer will always take 100% ownership of the assets. If the selling
company is listed, shareholder approval will usually be required for the disposal of a
substantial asset.

A third option to the straight share or asset sale is called a hive down. This involves the transfer
of certain of the seller's assets to a new subsidiary of the seller, and then selling the shares in
this HiveCo to the buyers. It may be possible to transfer tax losses by a hive down. Note that
this method can potentially be used where the seller is a public listed company and the buyer
does not wish to proceed by way of a public offer.

Private acquisitions

The great majority of acquisitions internationally are effected by a Sale / Purchase Agreement.
In most cases, these are entered into following the signing of a confidentiality undertaking, a
period of due diligence into the target on the part of the buyer, disclosure by the seller of
information requested by the buyer and bilateral negotiation of the terms of the Sale / Purchase
Agreement.

Under the terms of the agreement, the buyer will demand warranties to protect itself against the
possibility of the company having unexpected liabilities, or information on which he has relied
providing to be untrue. The seller will give warranties and disclose facts against these
warranties, disclosure of which means that the facts no longer constitute a breach of the
warranties - indeed, one of the main purposes of the warranties for the buyer is to draw
disclosures from the seller. Warranties should not be considered in isolation - a seller will not
expect to have to give “blanket” warranties on irrelevant areas and the buyer should consider
whether there are any particular aspects of the target business which require special warranties
(e.g. aspects that have been relied upon in fixing the price). The buyer will also require a tax
indemnity and tax warranties. The seller will usually try to limit the scope of these warranties,
e.g. by capping liabilities, imposing time limits on claims, restricting their liability to the extent of
their knowledge, making general disclosures etc. These terms are open to negotiation between
the parties. Receivers and liquidators are likely to resist giving warranties.

The acquisition strategy will be affected depending on whether closing of the transaction will
take place immediately following signature of the Sale / Purchase Agreement or whether there
will be a deferred conditional closing, such as (i) obtaining buyer’'s shareholder approval for
funding arrangements or on account of stock exchange requirements (i) outstanding
commercial conditions such as third party consents to changes of control or (iii) regulatory
approvals. If closing is subject to conditions, this will raise issues as to the conduct of the
business of the company in the interim, so protections might be brought in (and funders will
usually demand them) against material adverse changes or breaches of financing agreements.
Alternatively, the buyer might be given some role in the management of the company in the
interim. Consideration structures (discussed below) can provide solutions to these problems, by
incentivising the seller to run the business efficiently in the interim.



Other issues to take note of in private acquisitions include the existence of pre-emption rights in
minority shareholders in the target, such as investors. The rights attaching to a certain class of
shares in the company, or the terms of an agreement providing for an investment in ordinary
shares in the company, may provide that, in the event the majority shareholder wishes to sell its
shares, the minority shareholder gets a right of first refusal. Sometimes, the majority
shareholder is under an obligation to procure that, if an offer is made for its shareholding, it will
procure a similar offer is made for the holding of the minority shareholder (known as “tag-along”
rights).

Note also that if the buyer is a listed company, the approval of its shareholders will usually be
required if the size of the consideration payable pursuant to the acquisition is above certain
thresholds.

Private acquisitions: auctions

An alternative to the bilaterally negotiated sale and purchase agreement is the auction sale.
This involves the seller seeking bids from various potential buyers for a business concurrently,
choosing the bid it considers most favourable. Note however that the process will usually end
with entry into a sale and purchase agreement. A typical arrangement is where the seller
provides, subject to a confidentiality obligation, some preliminary information and invites
prospective bidders to indicate expressions of interest. Depending upon the success of that
exercise, the vendor may reduce prospective buyers to a smaller number, and give them
access to a data room for the purpose of undertaking a due diligence exercise. The seller will
then send out a draft sale and purchase agreement to remaining bidders, and seek proposals
as to the bid price, any amendments to the draft documents and further information, e.g. relating
to financing, retention of personnel, business plans. The seller will select the eventual buyer on
the basis of the desirability of their bid - the price tendered for the target will be a consideration,
but the sellers will also consider whether the bidder's proposed amendments to the
documentation are acceptable to it.

Private acquisitions: mergers

In some cases, the buyer does not need or want to acquire 100%. of the target. This may be
because it is only seeking an equity investment in the target to share in the profits. It may be
seeking to enter into a partnership with the target, e.g. to take advantage of synergies,
increased market share or improved efficiencies, and so will be looking for a relationship in the
nature of merger or joint venture. It may, for regulatory reasons, be impossible to take control of
the target so other structures may be employed.

If the buyer acquires more than 50% of the target, it will usually have the power, as majority
shareholder, to control the appointment of the board of directors. However, minority
shareholders will often hold rights contained in the company’s articles or in ancillary contracts.
Unless the buyer holds 75% it will be constrained in its ability to pass special resolutions, e.g. to
alter rights attaching to shares or to waive pre-emption rights.

Joint venture arrangements are common commercial ventures and may be established by
forming a partnership between the joint venturers (including a limited partnership), by setting up
a new company in which the joint venturers take equity, or simply through contractual
agreements. The structure may be dictated by the relevant tax treatment of the JV or by
foreign ownership restrictions. In establishing joint venture structures, particular attention
should be had to the degree of control parties have over key strategic decisions and also over
everyday management decisions. It is also crucial to consider termination provisions in the
event that one of the parties wishes to leave the JV. Parties may wish to provide that, on
termination, they will not compete with each other in a certain location for a defined length of
time - however parties should be aware that joint ventures frequently fail and they may have to
live with the consequences of strict termination provisions in an agreement entered into
optimistically.

A party may take a minority stake in a private company either because it seeks an investment
return (e.g. on the IPO of the company) or for strategic reasons. Venture capital investments



are very often backed up by an investment agreement which may provide, for example, for
representation on the board of the company and for veto rights over certain decisions.

A company may wish to merge on relatively equal terms rather than acquire a target. (This may
open the way for merger accounting, which | shall mention later.) Legal mergers are
conceptually possibly in many jurisdictions (including Singapore, since the amendments to the
Companies Act mentioned in 8 below). Previously, in Singapore, “mergers” were usually
carried out by means of an acquisition of one party by the other, in consideration for the issue of
shares by the buyer to the target shareholders. They may alternatively involve the
establishment of a NewCo as holding company for the two companies.

Amalgamations

Amalgamation is a process whereby two or more companies can be “combined” such that the
property, rights, privileges, liabilities and obligations of the amalgamating (i.e.
discontinuing/target) companies are transferred to, and vest in, one amalgamated (i.e.
continuing) company by operation of law and the shareholders in the target company become
shareholders in the acquiring company — a classic “merger”.

Since the amendment to the Companies Act (cap. 50) (“Act’) earlier in the year, an
amalgamation procedure has been introduced. Under sections 215B and 215C of the Act, the
amalgamation proposal must be passed by a special resolution of the shareholders of each
combining company. An amalgamation proposal containing the prescribed information must be
sent to each shareholder and to the secured creditors of the combining companies at least 21
days before the general meeting to vote on the proposal. An advertisement has to be taken out
in the newspaper 21 days before the general meeting to bring the amalgamation proposal to the
attention of shareholders and creditors in general.

The boards of directors of the combining companies will have to pass board resolutions to
resolve that the amalgamation is in the best interest of the combining companies and to make
solvency statements (“Solvency Statements”) pertaining to the amalgamating companies as
well as the amalgamated company. Each director on the board who votes in favour of the
amalgamation must make a declaration (“Directors’ Declaration”) (which has to be sent together
with the amalgamation proposal to the shareholders) to the effect that the amalgamation is in
the best interest of the company and the conditions for making the Solvency Statements are
fulfilled.

As an additional safeguard for creditors, section 215H empowers the court, on an application by
a member or creditor of the amalgamating company, to make an order against the
amalgamation proposal if it is satisfied that the proposal would unfairly prejudice the applicant.

The provisions for amalgamation also allow for “short-form amalgamation” between a company
and its wholly-owned subsidiaries, or a company and its fellow subsidiaries that are wholly-
owned by an ultimate parent. In a short-form amalgamation, members of each amalgamating
company must approve by special resolution the proposal on terms as specified by sections
215D(a) to (d), but there is no requirement to place an advertisement in the newspapers or to
prepare a amalgamation proposal or follow the procedure required to approve an amalgamation
proposal.

In a so-called “triangular merger”, the acquiring company forms a new subsidiary into which the
target company is merged and the shareholders in the target company become shareholders in
the acquiring company or receive cash in replacement for their shares in the target company.
Only companies incorporated under the Companies Act may participate in an amalgamation.
This means that a foreign acquirer wanting to use the procedure to make an acquisition of a
Singapore company will set up a Singapore subsidiary to carry out a triangular amalgamation.
This structure may allow interest on debt taken on by NewCo to be set off against former profits
of the target before tax. It may also allow the merged entity to charge its assets for the
purposes of a loan to fund the acquisition, which would usually be prohibited as unlawful
financial assistance.
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In a reverse triangular merger, the merger proceeds in the same manner as in a triangular
merger, except the subsidiary is merged into the target company. The shares in the subsidiary,
all of which are owned by the acquirer, are converted into shares in the target company. The
target company shareholders can be given cash or shares in the acquirer as consideration for
their shares in the target company. This structure avoids the complications which otherwise may
result from the transfer of assets and liabilities from the target company to the amalgamated
company. Although the transfer occurs as a matter of Singapore law, nonetheless it may trigger
covenants against disposal and the like, there may be conflict of law issues in relation to assets
and liabilities governed by foreign laws and the taxation implications of a transfer would still
need to be considered.

Public companies

As mentioned above, in Singapore an acquisition is public - i.e. a takeover - if the target is a
Singapore listed company. The takeover regime in common law jurisdictions in this region has
been traditionally based on UK practice. Takeovers are governed by a voluntary code of
practice which has gained broad acceptance. The code is administered by The Securities
Industries Council (“SIC”), including practitioners in the field, who place considerable reliance on
the principles and spirit of the code, rather than the technical wording. Takeover offers are the
most common form of acquisition of public companies. However other techniques should be
mentioned, including the whitewash, the reverse takeover, and the scheme of arrangement.
Leveraged buy-outs, management buy-outs and management buy-ins are all variations on the
other techniques | have mentioned, and are usually marked out by their funding techniques.
Consortium bids also require their own individual structures.

Takeover offers

Public takeover offers rely principally on the contractual rules of offer and acceptance. Under
the provisions of the Singapore Takeover Code, the buyer will not be able to declare its offer
unconditional unless it has obtained, either by purchases on-market or off-market or through
acceptances of the offer, shares carrying more than 50% of the voting rights in the target (e.qg. if
its offer only receives 48% acceptances it must return the shares, although if it has
unconditionally acquired shares in the market it will retain these shares). The buyer may
compulsorily acquire the shares of the outstanding minority shareholders following an offer
provided that the holders of 90% of the relevant shares in the target for which the offer is made
have accepted the offer within a period of four months. A takeover offer cannot normally be
made subject to satisfactory warranties and indemnities being given by the selling shareholders
although the conditions of the offer can to some extent cover material adverse changes in the
trading position of the target since the date to which the last published accounts have been
prepared. Shareholders will usually give limited warranties as to title to the shares etc.

Prior to a takeover offer, there are rules in some jurisdictions restricting the speed with which a
person may increase his holding of shares of a public company. For example, in the UK there
are disclosure requirements for stakes under 15% and then restrictions between 15% and 30%.
A buyer cannot acquire shares (together with concert parties) of more than 30% in a public
company without making a mandatory offer for the outstanding shares for cash (or cash
alternative) at no less than the highest price paid for shares in the target during the last 6
months. This offer (known as a mandatory offer) may not be subject to any conditions other
than the buyer acquiring at least 50% of the voting rights after the offer. In Singapore, the
threshold for the making of a mandatory offer is 30%.

There are many considerations to take into account in deciding whether to build a stake in a
company prior to launching a full takeover - it may increase the chances of success of obtaining
100% of the shares, but may be seen as a hostile move by the target board, and, in the event of
failure, leave the bidder with a large undesirable stake. One technique to build a stake (of less
than 30%.) is a tender offer (do not confuse with US term “tender offer”) by which the bidder
announces to the market an offer to buy from any willing shareholders up to a specified number
of shares at a fixed price or up to a maximum price.
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Partial offers are offers for less than the whole of the issued share capital of the target
(disregarding any shares held by the bidder) and, in Singapore, require the consent of the SIC.
Any type of consideration is possible, unlike tender offers which have to be for cash only. In a
partial offer, the buyer makes an offer for a certain percentage of the share capital to all
shareholders pro rata to their holding - i.e. if a buyer wishes to acquire 60% of the outstanding
shares, a shareholder with 100 shares may sell 60 under the terms of the offer. Partial offers
are uncommon, particularly since any offer for 50% or more of the voting rights of a company
must normally be conditional not only on the specified number of acceptances being received
but also on approval of the offer being given by shareholders holding over 50% of the voting
rights in the target not already held by the bidder.

Whitewash procedure

It is possible for a buyer to acquire control of a target under the “whitewash” procedure
contained in the takeover code. The procedure is an exception to the mandatory offer rules; the
SIC will normally waive the obligation on a buyer to make a mandatory offer for the target where
the buyer acquires more than a 30% voting shareholding by receiving shares in the target in
consideration of the injection of assets by the buyer into the target or as a result of a cash
subscription provided that the issue is approved by an independent vote at a shareholders’
meeting of the target, with any interested party not voting. This situation is most common where
an urgent rescue of the target is required.

Reverse takeover

A reverse takeover is a takeover by a listed company of a larger, usually unlisted company,
although in reality it is the target that initiates the transaction and whose business will dominate
the combined entity. The procedure is usually utilised where a fast-growing company wants to
seek a listing but does not comply with the qualifying conditions for listing, such as having a
trading history for a certain number of years. It may also be used by a foreign listed company to
gain a listing (sometimes, a second listing) on another stock exchange. A reverse takeover is
treated the same as any other takeover by the SIC - i.e. the listed company makes the offer and
if the target is not listed the code does not apply. The stock exchange listing rules contain
various requirements, and the treatment of a reverse takeover is similar to that of an IPO.

Schemes of arrangement

A takeover offers leaves the buyer uncertain about the final level of shareholding he will achieve
in the target. A dissenting minority of shareholders may refuse to sell their shareholding to the
buyer, and shareholders may be difficult to locate or may not be able to give good title. Even if
the buyer has acquired the 90% required for compulsory acquisition, the “squeeze out”
procedure is time consuming and complex. Some jurisdictions provide for a statutory procedure
know as a scheme of arrangement, which involves approval by the court and by a majority in
number of shareholders (more than 50%) representing 75% in value of the relevant classes of
shareholders in the target. These thresholds relate to shareholders attending the meeting, so in
contrast to takeovers, shareholder apathy works in favour of the buyer. Schemes of
arrangement are “all or nothing” - a buyer can be certain that, if the scheme is approved by the
court and shareholders, it will get 100% of the share capital. Since 75% in value is required for
the scheme to succeed, the threshold is lower than the 90% required for compulsory acquisition
- however, a minority of 25% stands greater chances of preventing a scheme from going ahead
than a takeover.

Other advantages of a scheme are that the period for acquiring 100% of the shareholding is
often quicker than under a takeover, and stamp duty may not be payable on the transfer of the
shares. However, the procedure under a scheme is generally more complex and more costly,
and the buyer is prey to the target board deciding to abandon the scheme. Furthermore, control
of the board will not pass under a scheme until the court order has been filed (rather than a
takeover offer being declared unconditional as to acceptances). The need for court approval is
also an additional hurdle compared to the takeover offer.

Schemes may be used:
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(@) to acquire another company;

(b) to merge two groups under a holding company (e.g. SmithKline and Beecham and the
merger of UOB Securities Pte Ltd and Kay Hian Holdings Limited into a new investment
holding company called UOB-Kay Hian Holdings Limited;

(c) to acquire the shares held by minority shareholders following a takeover (e.g. AXA and
SunLife);

(d) to create a new holding company by a share-for-share exchange prior to a group
reorganisation such as divisionalising different businesses;

(e) tore-domicile to a different jurisdiction (e.g. HongKong Bank from Hong Kong to UK);
® to effect an MBO (e.g. Richard Branson acquiring the minority in Virgin group);
(g) todemerge a group into two separate companies.

They are generally effected either by a “reduction scheme” or a “transfer scheme”. In a
reduction scheme, the shares not held by the buyer are cancelled by a court-approved
reduction in capital, and the consideration is paid by the buyer to the target shareholders.
(Since there is no transfer of shares, stamp duty is not usually payable.) New shares are issued
to the buyer out of the reserve in the target created by the share cancellation.

In a transfer scheme, all the outstanding shares in the target are transferred to the buyer by a
third party appointed to execute the relevant transfers and for the consideration to be paid by
the bidder to the target shareholders. Since there is a transfer, stamp duty may be payable.
However, no additional court approval is required for a reduction in capital.

Leveraged buy-outs, MBOs, MBIs

Leveraged buy-outs are not really another structure of acquisition, but rather acquisitions (by
various methods, public or private) which are largely financed by debt. | will deal with the
financing aspects of acquisitions a little later, but it should be noted at this stage that the means
of financing a transaction will impact on its structure. Very often, a leveraged financing will be
carried out by a newly formed company, usually owned by a small number of investors, who
have managed to put in place financing arrangements to fund the acquisition with minimum
equity investment. If the target company is public, the takeover code provisions will apply. One
crucial requirement in a takeover offer is that the Panel will require confirmation that the buyer
has obtained sufficient funding to carry out the offer (“cash confirmation”). Debt finance
providers are likely to be closely involved in the acquisition, and may require stricter conditions
than normal for the acquisition, e.g. that the buyers obtain at least 75% voting control rather
than the normal 50%.

It is common in international leveraged buy-outs to set up a bid vehicle in the jurisdiction in
which the target is domiciled. This may have the effect of reducing the overall tax charge where
the buyer wants to set off interest payments on borrowing against the tax liabilities on the profits
of the target. It may also enable the buyer to get around foreign investment restrictions in
certain jurisdictions (to which I return later on).

Management buy-outs occur where the current management team of the target seeks to
acquire ownership of it. These transactions are usually highly leveraged, and are structured by
setting up a NewCo in which the management team and key investors take equity. Since the
management are already in control of the business, they will not require (and will usually not
receive) warranties from the selling shareholders. However, warranties may need to be given
by the management to investors in, and lenders to, the NewCo. The fact that the management
act as both buyer and representative of the sellers gives rise to potential conflicts of interests.
Under the UK takeover code, the board of a target is required in such circumstances to ensure
that the shareholders are given independent advice and are treated equally. The management
must also have regard to directors’ duties under relevant legislation, and, if listed, the
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requirement to get shareholder approval for a transaction in which they have a personal interest
(“related party transaction”).

A management buy-in is basically a leveraged acquisition in which the new management team
holds an equity stake in the NewCo set up to make the offer.

It is common following any leveraged acquisition to service the acquisition debt partly out of the
proceeds of selling off (“unbundling”) parts of the target, or to effect a recapitalisation.

Consortium Bids

An offer may be made by a consortium either (i) in order to effect an leveraged buy-out, MBO or
MBI where the management team on its own cannot secure sufficient financing; or (i) with a
view to restructuring the businesses of the target simultaneously with acquisition (rather than
waiting until after the acquisition to dispose of unwanted parts of the business, possibly with
greater tax charges). The exact structure of the bid will be a matter of negotiation between the
consortium members and the sellers.

Public companies - mergers

Whilst some jurisdictions provide for a legal merger, many do not. In the UK and Singapore,
many so-called mergers of public companies are actually structured by means of a conventional
takeover or scheme of arrangement. The mergers between GlaxoWellcome and
SmithKlineBeecham and between UOB Securities Pte Ltd and Kay Hian Holdings Limited were
effected by a scheme of arrangement in which a new holding company was put in place over
the existing merger parties. A transaction which is in the nature of a merger may qualify for the
favourable merger accounting regime.

Consideration structures (Overview)

The structuring of the consideration payable for an acquisition is likely to be crucial to its
success. The nature of the consideration will be dictated by the financial position of the buyer,
the tax treatment and the respective bargaining positions of the buyers and sellers.
Consideration can range from the simple payment of a fixed cash price (which may be deferred
or adjusted at a later stage) to the issue of debt or equity securities. A vendor placing may
occur where the buyer is keen to issue shares, but the sellers demand cash payment.

Financing

Consideration structures are related to, but distinct from, the financing of an acquisition - the
former relates to what the seller receives whereas the latter relates to what the buyer does to
enable it to provide the consideration. The buyer has three main sources from which it can
(theoretically) finance an acquisition - available cash, the issue of securities or borrowing.

Companies with a large amount of available cash are likely to be acquisitive, as they will be
keen to put their cash to better use. They may have received the cash from the recent disposal
of assets or subsidiaries - such a disposal could be concurrent with the acquisition, and the two
transactions might be conditional on each other proceeding.

The second main source for financing a transaction is by the issue of shares or debentures.
These could either be issued direct to the target shareholders as consideration, or could be
issued prior to the acquisition in order to raise sufficient capital to pay the consideration, e.g. by
a rights issue. The proposed acquisition would be detailed in the offering documentation for the
share issue, by way of explanation of the use of the proceeds.

Finally, the buyer may borrow to finance the acquisition. Acquisitions largely funded by
borrowing are known as leveraged acquisitions. Management buy-outs are usually highly
leveraged. Lenders are likely to take a keen interest in the acquisition of the target with regard
to assessing the risk of the buyer defaulting on the loan. Highly leveraged acquisitions are often
funding by at least two tranches of funding - the bulk of the financing is “senior debt” which is
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given priority in the event of insolvency. The remaining financing, which a senior debt lender is
not prepared to advance on the same terms as the senior debt, is known as mezzanine debt.
This is subordinated to the senior debt and is therefore higher risk for the lenders, but will carry
higher rates of interest.

It should be noted that there are usually legal impediments to the granting of security over the
target’'s assets to the lender, as this will normally constitute unlawful financial assistance by the
target for the purchase of its own shares.

Regulatory issues

The final subject | would like to turn to is the way in which regulatory issues in different
jurisdictions can impact on the structuring of a transaction. The range of regulatory controls
across different jurisdictions is so vast that it is impossible to come up with an exhaustive list,
but some of the more examples are:

(@) competition laws: In the ASEAN region, competition laws as we know them in Europe
are not particularly prevalent, but this is changing - for instance Indonesia and
Singapore have introduced rules to deal with arrangements believed to be restrictive of
competition. In addition, it should be noted that the US anti-trust authorities and the EU
Commission both police strict competition law regimes and have been known to be
especially extra-territorial in their reach. China also has broadly drafted competition
laws.

(b) foreign investment restrictions: On the other hand, restrictions on foreign ownership of
companies in the ASEAN region are prevalent, and are very likely to affect the
structuring of a deal.

(c) foreign exchange controls: Similarly, some jurisdictions impose foreign exchange
controls which can make it difficult for investors to get returns from investments in hard
currency.

(d) industry sector: Most jurisdictions across the world have specific regulatory regimes
governing industries which are believed to be particularly sensitive or in need of
regulation. Prime examples include insurance, utilities and the media. There are likely
to be restrictions on the way deals can be structured in these areas, and licences or
approvals may need to be sought for certain aspects of transactions.

Financial services/securities legislation will similarly affect the structure of transactions.

(e) controls on shareholdings by banks: In some jurisdictions, including the US, there are
restrictions on the holding of shares by banks, who, it is considered, should be in the
business of lending money impatrtially, rather than equity investment (e.g. the US Bank
Holding Company Act).

Foreign investment restrictions

Foreign investment restrictions in this region usually take the form of restrictions on the level of
equity ownership that can be taken by a foreign investor, and these levels often depend on the
industry sector in which the target operates. Government approvals for foreign investment often
need to be sought - e.g. in China, approval may be given to inward foreign investment
depending on the category of business of the target: encouraged, permitted, restricted or
prohibited.

An example of where foreign ownership restrictions affect M&A structures is Thailand. There,
the Foreign Business Act states that foreign persons can take a shareholding of up to 49%. in
Thai companies, and this requires permission to be granted. This has meant that joint venture
structures have become a popular way for foreign persons to invest in Thai companies. They
will frequently take a 49%. stake in the target, and then use agreements to bolster their
shareholding and their control over the target. Nominee structures have also been developed
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whereby Thai persons invest in Thai companies on behalf of a foreign investor. Caution should
be exercised when employing these structures, however. There is no concept of trust law so
the foreign investor could not sue for any entitlement to proceeds from the business directly - it
would have to pursue any remedies in contract against the Thai nominee. There are also some
rather broad anti-avoidance provisions which could be invoked to attack nominee structures.

This is only an example of the many ways foreign ownership restrictions impact on M&A
structures across the region. It shows that, despite the dangers, M&A transactions can be
structured to overcome many hurdles provided that proper advice is sought from the outset.

21  Summary

We have looked at the various different ways in which M&A structures are affected. Although
all the issues | have looked at may be crucial, it should be noted that the paramount
consideration for structuring transactions is often the taxation treatment. However, regulatory
barriers, the effect on the accounts, the availability of financing (debt or equity) and the
respective commercial positions of the parties all have a part to play in structuring transactions.
If an appropriate structure can be found which is sensitive to all of these considerations, the
chances of a successful completion are immeasurably improved.
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