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CASELAW UPDATES 

Highlights on Syariah Law 

Court of Appeal clarifies the roles of 

Muslim law and civil law in the          

determination and distribution of the 

Estate of a deceased Muslim  
 
In the recent case Shafeeg bin Salim Talib and 
another v Fatimah bte Abud bin Talib and    
others [2010] SGCA 11, the Court of Appeal 
ruled that a deceased Muslim, who owned 
property by way of a joint-tenancy with his wife, 
is not entitled to have half the share of the their 
property included in his estate. At the heart of 
the issue is the question of the choice of law in 
the determination and distribution of the       
deceased’s estate.  
 
Background 

In Singapore, Muslims are a protected minority 
with special rights recognised under the         
Constitution. Their Islamic faith also has legal 
ramifications which are given effect by the    
Administration of Muslim Law Act, known as 
AMLA for short. Interpretation of Muslim law is 
dependent on which of the different schools of 
jurisprudence an individual Muslim subscribes to, 
namely the Hanafi School, the Shafi’i School, 
the Maliki School and/or the Hanbali School.  
 
Under AMLA, Muslims are required to state their 
school of jurisprudence and are then subject to 
the restrictions and interpretations of that school 
of Muslim law. A special Syariah Court, which is 
independent of the High Court and of full    
competence, also exists under the Act. The 
Syariah Court hears and determines all actions 
and proceedings for disputes relating to:  
 
1. marriage and divorce; 
2. betrothal, nullity of marriage or judicial 

separation; 
3. the disposition or division of property on 

divorce or nullification of marriage; 
4. the payment of marriage expenses,     

maintenance etc; 
5. the disposition of real property by Muslims 

under a Will or without 
 
The Facts of the Shafeeg Case  

In this case the deceased, who belonged to 
the Shafi’i School of jurisprudence, died         
intestate (without a will). He and his wife had 
purchased their house as joint tenants under the 
provisions of the Land Titles Act. The widow 
claimed that the property was a gift from the 
deceased while he was alive. But the             

administrators of the deceased, who brought 
an action on behalf of his estate, obtained a 
Fatwa (religious ruling) which stated that such a 
gift is inconsistent with fariad or the Muslim    
inheritance law. The administrators then        
asserted that half the share of the house should 
belong to the estate of the deceased and    
demanded for it to be distributed in               
accordance with Muslim law.  
 
In Civil law, under the Land Titles Act, if one of 
the persons in a case of joint ownership, held by 
way of a joint-tenancy, dies, the other will be 
entitled to full ownership of the property by way 
of “rights of survivorship”. However,               
complications arose in this case due to          
ambiguities surrounding the legal implications of 
the making of a personal gift while one was 
alive and the right of survivorship vis-à-vis Muslim 
law.  
 
The decision  

The Court’s opinion was, that the determination 
of what assets constitutes the estate of a       
deceased Muslim, is a question to be answered 
under the principles of common law and not 
Syariah law; and that Muslim law only has      
jurisdiction pertaining to the distribution of the 
estate of a deceased Muslim but not what his 
estate consists of , under Section 112 of AMLA.  
 
With regards to the issue of the right of            
survivorship, the Court pointed out that upon 
the deceased’s death, whatever interest the 
deceased had in the property simply ceased to 
exist, and the widow became the sole owner of 
the property. The Court emphasised that the 
operation of such a right under the Land Titles 
Act should not be modified to suit the            
circumstances of Muslims. In the event where 
there is a contradiction between Muslim law 
and the statute, the statute must prevail over 
personal law so as not to create an exception 
in favour of land owned by Muslims.  
 
Similarly, in respect of the validity of the gift 
made by the deceased while he was alive, the 
Court stated that such an issue is within the     
jurisdiction of the Civil Courts and ruled that in 
the context of the joint-tenancy shared by the 
deceased and his wife, the wife is entitled to full 
rights of possession and enjoyment of the    
property during her lifetime.  
 
Furthermore, the Court elucidated that though 
there are some conceptual differences         
between joint ownership in Muslim law and Civil 
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law, the concept of survivorship is present in 
Muslim law with a slight difference in the nature 
of ownership rights. The equivalent concept of 
joint ownership in Muslim law is known as hibah 
ruqba. According to Muslim literature “the legal 
effect of hiba is that the immediate and         
absolute ownership of the subject of the hiba is 
transferred to the donee” and that a ruqba (gift 
of the absolute ownership of some specified 
property), means a hiba with a condition that if 
the donee survives the donor, the subject of the 
hiba shall belong absolutely to the donee. The 
Court noticed that though the validity of hibah 
ruqba is debatable, the concept of right of   
survivorship in joint-tenancy of a real estate and 
the making of a personal gift during life is       
present in Syariah law and therefore not        
repugnant to it.  
 
Lastly, the Court held that a fatwa requested by 
an applicant on personal grounds without order 
from the court will not bind the court, and is at 
best considered an expert opinion. 
 

Comment 

The Shafeeg case highlights the fact that there 
are many grey areas and ambiguities within 
Islamic jurisprudence, especially when it comes 
to the application of the AMLA. These            
ambiguities may turn critical in the resolution of 
many disputes. 

 

Restraint of Trade 

Court of Appeal overturns High Court 

judgment with regards to the             

enforceability of a ‘Restraint of Trade’ 

agreement  
 
In a recent decision in  The CLAAS Medical 

Centre Pte Ltd (formerly known as Aesthetics 

Associates Pte Ltd) v Ng Boon Ching 

[2010] SGCA 3 (the “CLAAS case”), the Court of 

Appeal had the opportunity to consider the 

reasonableness and enforceability of a Restraint 

of Trade Clause in the context of a business. 

 

Background  

A ‘Restraint of Trade’ clause is one whereby a 
party (covenantor) agrees with any other party 
to restrict his freedom in the future to carry on 
trade with third parties in such a manner as  
prescribed in the clause. There are generally 
two categories of such clauses. Firstly,        
agreements between employers and            
employees, whereby the employees covenant 
not to set up a similar business on their own   
account upon leaving the employers’ service or 
to enter into employment with a rival firm.      
Secondly, agreements between the buyer and 
seller of a business and its reputation,              
patronage and any other intangible assets, 
whereby the seller covenants not to carry on a 

business which will compete with that            
purchased by the buyer.  
 
The general rule is that covenants in restraint of 
trade are by default void (since they limit      
freedom of trade), but may in fact be proven to 
be valid if reasonable in the interests of the    
parties; and in the interests of the public.  
 

The High Court judgment in the abovemen-

tioned case on ‘Restraint of Trade’  

 

A clause in one of the agreements was drafted 

in overly wide terms  

 
In the CLAAS case, a clause prohibited the 
plaintiff from being engaged and/or interested 
in any trade and/or business carried on in     
Singapore that was similar to the “Business” of 
the Company and/or the practice of “Aesthetic 
Medicine” in Singapore. The High Court ruled 
that this was wider than necessary to protect 
the legitimate interest of the parties to the 
agreement.  
 
The High Court observed that the clause was 
too restrictive as it restrains the persons to whom 
it applies from being engaged in any activity in 
a competing business even though the activity 
in which the person is engaged may bear little 
relation to the activity in which the person was 
engaged when he or she was with the        
company. 
 
Restriction of 3 years was unreasonably long 

 
The High Court further observed that with the 
Plaintiff’s prominence, seniority and experience 
in the market for aesthetic medicine, it would 
be hard to say that a restraint for an                
appropriate period of time in Singapore would 
be unreasonable if the original purchasers of his 
business were able to protect their asset. To   
retain the patient base, the defendant would 
have to recruit, organize, train and obtain      
suitable replacement, yet there was no specific 
evidence on that. 
 
Geographical scope was reasonable  

 
There is ample evidence of the plaintiff’s ability 
to attract patients wherever he chooses to be 
located in Singapore. In his testimony he also 
mentioned that his diehard patients would seek 
him out and follow him. Therefore, a restraint 
covering the whole of Singapore, a geographi-
cally small market, was reasonable. 
 
The Decision of the Court of Appeal  

 

There was a clear ownership interest to be     

protected  

 

The restraint of trade clause was a condition of 

the Defendant’s purchase of the Plaintiff’s 

shares. Therefore the Court of Appeal held that 

it was clearly understood by both parties that 
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The Court of Appeal held that in the present 
case, the words “and all procedures and treat-
ment as understood by aesthetic medicine” 
can easily be severed from the definition of 
“Aesthetic Medicine” in the Agreement and 
what remains made perfect sense and was   
reasonable.   
 
Comment  

 
It is important to note that restraint of trade 
clauses are not always struck down by the 
courts as unreasonable and unenforceable.The 
courts will always consider the context and the 
circumstances in which the parties agreed to 
the restraint of trade.  Where the parties have 
dealt at arm’s length as in the sale of a business 
and where the seller had obtained a benefit 
under the sale of the business, he will not be 
subsequently allowed to avoid the conse-
quences of a restraint of trade clause on the 
grounds that it is unreasonable.  This will particu-
lar be so in cases where the unreasonable part 
of a restraint of trade clause can be severed 
from the rest of the clause which can still be 
enforced as reasonable on its own.    
 

 
If you wish to have further information on this 
update or wish to discuss how it may potentially 
have an impact on your business, please feel 
free to contact the following:- 

 

 
 
 

This update is provided to you for general information 

and should not be relied upon as legal advice. 
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the clause would be the provision that would 

protect the purchaser’s legitimate interests. 

Hence the Plaintiff was paid for his shares and 

should not be permitted to resume practice 

immediately after leaving the Defendant.  

Restriction of 3 years was reasonable  

 

The Plaintiff was not only a medical practitioner 
of more than 25 years’ standing, but also some-
one with an established reputation in aesthetic 
medicine. Although there were 6 other doctors 
bound under a new and much less restrictive 
restraint of trade covenant, it was reasonable 
as none of them have that kind of reputation 
with patients in that area of practice. 
 
In cross examination, the Plaintiff testified that 
35% of the revenue generating patients were 
the “diehards”, a term he used to describe     
patients who would always choose him as their 
doctor rather than any doctor if he was avail-
able to them. 
 
There was also evidence that the period of 3 
years under the restraint of trade clause was 
proposed by the Plaintiff himself. It was not 
something insisted upon by the 6 doctors who 
were certainly in no position to insist, as          
evidence showed that the Plaintiff was in a 
much stronger bargaining position.  
 
Principle of severance  

 
The Court of Appeal further ruled that unreason-
able portions of a restraint of trade clause can 
be omitted as long as they do not alter the 
meaning of the remaining parts. Although the 
definition of “Aesthetic Medicine” was           
unreasonably wide, the High Court had held 
that it could not sever any portion and yet not 
alter the meaning of the clause. The Court of 
Appeal however disagreed. aThe Court held 
that  “not altering the meaning” merely means 
that the offending part was capable of being 
removed without the necessity of adding to or 
modifying the wording of what remains in the 
clause. 
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